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The following papers have been read on this motion:

Notice of Motion, dated 6-9-06.................................1

Affirmation in Opposition, dated 8-2-06.................2

Reply Affirmation, dated 8-7-06..............................3

Motion by defendant for summary judgment dismissing the complaint is denied.  

This is an action for negligent exposure to toxic fumes to which plaintiffs were exposed while defendant was painting.   Defendant is moving for summary judgment on the ground that because plaintiffs’ injuries were pre‑existing, plaintiffs cannot establish the element of causation.  


Plaintiff Michael Spiegel and his wife, plaintiff Helen Spiegel, reside in a single family home located at 6 Hilton Street in Lynbrook.   Defendant Fine Paint Company is a painting contractor with an office and painting facility located at 25 Hutcheson Place, across the street from plaintiff’s residence.  Plaintiffs allege that on May 9 and 16 and September 29, 2003 they were exposed to toxic fumes while defendant was painting at the facility and using high‑powered fans to blow out the vapors.  Plaintiffs allege that defendant was negligent in failing to vent and exhaust the toxic fumes in a reasonably prudent manner, causing plaintiffs to suffer respiratory problems and other related injuries.  Plaintiffs further allege that defendant was notified of the danger of injury when plaintiffs complained to the Village on May 15, 2003.   

Both plaintiffs have a history of respiratory problems pre‑dating the painting incident.  Michael has had asthma for a number of years.   He is also a long‑term smoker and keeps animals in his house, including cats, birds, and squirrels, all of which may have contributed to his respiratory condition.  Helen was diagnosed with a sleep disorder caused by upper airway obstruction in 1996.  She had surgery on her uvula to relieve the condition at that time.  She too has been a smoker for many years, albeit intermittently.

A note of issue, certifying that discovery is complete, was filed on March 16, 2006.  Defendant is now moving for summary judgment, arguing that because of plaintiffs’ pre‑existing conditions they cannot establish the element of causation.

To establish a prima facie case of negligence, plaintiff must prove 1) that defendant owed a duty to plaintiff, 2) a breach thereof, and 3) injury proximately resulting therefrom (Friedman v. Anderson, 23 AD3d 163, 164 [1ADVANCE \u3stADVANCE \d3 Dep’t 2005]).  In order to establish the third element, proximate cause, plaintiff must show that defendant’s negligence was a substantial factor in bringing about the injury(Ohdan v. New York, 268 ADF2d 86, 89 [1ADVANCE \u3stADVANCE \d3 Dep’t 2000]).  If defendant’s negligence were  a substantial factor, it is considered to be a "proximate cause" even though other substantial factors may also have contributed to plaintiff’s injury(Id).  

Defendant will be liable for all injuries caused by defendant’s negligence, even if  plaintiff has a physical condition that makes plaintiff more susceptible to injury than a normal, healthy person(PJI 2:283; Owen v. Rochester‑Penfield Bus Co., 304 NY 457 [1952]; Martin v. Volvo Cars, 241 AD2d 941, 943 [4ADVANCE \u3thADVANCE \d3 Dep’t 1997]).  Thus, for example, a defendant will be liable for all injury negligently caused to plaintiff’s respiratory system even if plaintiff’s lungs or bronchial tubes are more sensitive or vulnerable than those of a normal person.  

On the other hand, where plaintiff has a pre‑existing condition that is aggravated as a result of defendant’s negligence, defendant is liable only for any increased pain and suffering resulting from the aggravation(PJI 2:282; Ortiz v. Mendolia, 116 AD2d 707 [2d Dep ’t 1986]).   Stated simply, plaintiff may recover only for damage caused by aggravation of the pre‑existing condition, not the condition itself(PJI 2:282).   For example, if plaintiff suffered from a respiratory condition which interfered with breathing, plaintiff could recover for any increased pain and suffering caused by defendant’s aggravation of the respiratory condition, but not for the respiratory condition itself. 

On a motion for summary judgment, it is the proponent’s burden to make a prima facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence to demonstrate the absence of any material issues of fact(JMD Holding Corp. v. Congress Financial Corp ., 4 NY3d 373, 384 [2005]).  Failure to make such a prima facie showing requires denial of the motion, regardless of the sufficiency of the opposing papers(Id).  However, if this showing is made, the burden shifts to the party opposing the summary judgment motion to produce evidentiary proof in admissible form sufficient to establish the existence of material issues of fact which require a trial(Alvarez v. Prospect Hospital, 68 NY2d 320, 324 [1986]).    
 

There is no dispute that plaintiffs were subject to pre‑existing respiratory ailments.  However, on this summary judgment motion, it is defendant’s burden to make a prima facie showing that its manner of painting did not aggravate plaintiffs’ respiratory conditions.  In support of its motion, defendant has submitted depositions and unsworn medical reports to the effect that smoking and exposure to pets and household products may have contributed to plaintiffs’ respiratory conditions.  Notably absent from defendant’s papers is any type of scientific proof that the method of painting which defendant used did not result in fumes or paint particles being discharged into the surrounding atmosphere(See Matter of Asbestos Litigation, 5 NY3d 486, 496 [2005]).   Nor has defendant submitted any medical proof, as from an allergist or pulmonary specialist, that the type of paint used by defendant did not contain any substances  harmful to the human respiratory system(See Coalition to End Lead Poisoning, Inc. v. Vallone, 100 NY2d 337 [2003]).  The court concludes that defendant has not met its burden of making a prima facie showing that its negligent manner of painting did not aggravate plaintiffs’ respiratory conditions.       

The court notes that defendant’s reliance on Pommels v. Perez (4 NY3d 566,580 [2005]) is misplaced.  In Pommels, the plaintiff suffered a soft tissue injury arising from a motor vehicle accident.  The court held that, based upon the report of an orthopedic surgeon and other medical proof, defendant had made a prima facie showing that plaintiff’ s condition was degenerative.  Because in that case defendant had made a prima facie showing of entitlement to judgment in its favor, the burden shifted to plaintiff to come forward with evidence to establish causation.  

Since defendant has not met its burden of making a prima facie showing of entitlement to judgment as a matter of law, defendant’s motion for summary judgment is in all respects denied.

The Court notes that it has not considered the “Supplemental Reply Affirmation” submitted by the defendant, as it was filed after the final return day of its motion.

This shall constitute the Decision and Order of this Court.
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